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LOCALISM ACT AND NEW STANDARDS REGIME
(Report by the Head of Legal and Democratic Services
and Monitoring Officer)

INTRODUCTION

This report sets out the new Standards provisions applying to all “relevant authorities”
in England, as contained in the Localism Act, which was eventually enacted on 15
November 2011. “Relevant Authorities” includes District and Town and parish
Councils, as well as a number of other public bodies, e.g. fire and police authorities
and the County Council.

The Government, under some pressure, brought forward extensive amendments
very late in the day in the House of Lords, but resisted all non-government
amendments. Some amendments show evidence of under-considered drafting, and
may leave problems of interpretation and implementation.

The standards provisions which were in the Local Government Act 2000 will be
repealed and replaced by sections 26 - 37 of and Sch.4 to, the Localism Act.

IMPLEMENTATION DATE

The Government continues to talk of 1 April 2012 as the implementation date. It
remains to be seen if this allows adequate time for proper consultation and
consideration of the regulations required to introduce the Register of Disclosable
Pecuniary Interests (see Section 8).

DUTY TO PROMOTE AND MAINTAIN HIGH STANDARDS OF CONDUCT

Each “relevant authority” will be under a duty to promote and maintain high standards
of conduct by elected and co-opted members of the authority. In particular the
relevant authority will be required to adopt a code of conduct (see Section 5 below).
The Act provides no real mechanism by which authorities can enforce high standards
of conduct.

STANDARDS COMMITTEES

The provisions for the establishment of statutory Standards Committees (s.55 of the
LGA 2000) are omitted. Accordingly, if an authority decides to delegate any
standards functions to a committee or sub-committee, that would be an ordinary
committee or sub-committee established under s.102 of the LGA 1972. That means:

4.1.1 The new Independent Persons (See below) would not be able to be voting
members unless the committee or sub-committee was merely advisory (i.e.
recommending to Council);
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4.1.2 Any such Standards Committee is now subject to the normal political
proportionality rules;

4.1.3 Standards Committees would be subject to the same requirements on
confidential and exempt information under ss.100A to K of, and Sch.12A to,
the LGA 1972 as any other Committee. This means that the initial
assessment process is no longer automatically confidential;

4.1.4 Up until the very last minute, at 3 Reading, the Government’s intention was
that parish councils should deal with allegations against their own members.
However, in a complete U-turn at 3“ Reading, the Government required
district and unitary authorities responsible for having arrangements for
investigating and determining allegations against parish councillors, but has
not provided how this might be done in practice and gives standards
authorities no powers to require parish councils or parish councillors to co-
operate in this process.

CODES OF CONDUCT

Each authority is required to adopt a Code of Conduct, which can only apply to
members and co-opted members when acting in their capacity as a member or co-
opted member. The General Principles and the Model Code are revoked, but an
authority’s Code must comply with seven principles, which are similar to the ten
General Principles that we had before, and provide for the registration of non-
disclosable pecuniary interests and non-pecuniary interests (see below). Otherwise,
authorities are free to determine what they put in or leave out of a Code. Any
decision to adopt or not to adopt a local Code must be taken at full Council.

The abolition of the Model Code means that different authorities may have very
different Codes. A councillor who is a member of more than one authority could be
subject to significantly different Codes, according to whether he/she is currently
acting on this or that authority. In order to try and address this issue Monitoring
Officers from across Cambridgeshire are meeting with the aim of agreeing, if
possible, a standard code of conduct.

BREACH OF CODE

After an authority adopts a Code, it is then under a duty to “have in place
arrangements” to deal with complaints of breach of the Code. This must comprise
arrangements for investigation of complaints and arrangements “under which
decisions on allegations can be made”. In the case of district and unitary authorities,
this also applies to allegations in respect of parish councillors in their areas.

The key differences from the previous regime are:

¢ The rigidity of the Referrals, Review and Hearing Sub-Committees process is
repealed, so that authorities have discretion to set their own procedures and
to delegate more of the process. So it would be possible for an authority to
provide that the initial assessment and decision whether to investigate be
undertaken by the Monitoring Officer, perhaps after consultation with the
Independent Person. There is no requirement for a review stage. Indeed the
statutory requirement for a hearing disappears, and the Act speaks of the
possibility of the authority finding that a member has broken the Code without
even having held an investigation. However, there would be strong arguments
that natural justice would demand that no decision on whether there had been
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a breach of code or as to any consequent action could be taken without giving
the member an opportunity to be heard and to test the evidence. It would not
seem appropriate to delegate substantive decisions solely to Monitoring
Officers, and full Council would be inappropriate as a forum for conducting
such a hearing, so it is likely that most authorities will still need a Standards
Committee or for it to be incorporated within the role of Corporate
Governance Panel, to undertake these functions at member level.

¢ The abolition of statutory Standards Committees in England means the
removal of the exclusion of Referrals and Review Sub-Committees from
public access to information provisions. As normal Section 101 Committees,
they are now subject to the normal rules, so that their agenda and reports
must be published five clear days before the meeting, and the meetings must
be conducted in public unless there are over-riding reasons to the contrary.

¢ There is greater scope to enable the Monitoring Officer to seek local
resolution of a complaint before a decision is taken as to whether the
complaint merits investigation. This may enable the more minor or tit-for-tat
complaints to be taken out of the system without the full process previously
required.

¢ The Act gives no powers to undertake investigations or to conduct hearings.
So there is no power to require access to documents or to require members
or officers to attend interviews and no power to require the member to attend
a hearing.

¢ The Act gives authorities no powers to take any action in respect of a breach
of the local Code. Amendments which would have given authorities an
express power to suspend a member from Committees for up to 6 months
were never moved, and the Secretary of State suggested in debate that
authorities could do so under existing powers. However, as it stands, such
removal would require the consent of the member’s group leader. Authorities
have been given no powers to impose alternative sanctions, such as requiring
an apology or training. Accordingly, other than naming and shaming the
individual member, it is unclear whether the authority can take any action,
beyond administrative actions to secure that it can continue to discharge its
functions effectively per R v Broadland DC ex p Lashley [2001] EWCA Civ
179. This is more problematic in respect of parish councils, over whom the
district or unitary council has no powers, and who are under no obligation to
have regard to any findings of the district or unitary authority.

¢ As set out above, district and unitary authorities are now responsible for
having arrangements for investigating and determining allegations against
parish councillors; however, the Lords’ amendments do not provide how this
might be done, and they did not give district and unitary authorities any
powers to require parish councils or parish councillors to co-operate in this
process.

In the LGA 2000, the power of sanction came as part of a package with the
safeguards to ensure that such power was exercised fairly. Without the procedural
requirements (notably Independent members of Standards Committees, and the
requirement that such decisions be taken by Standards Committees or Sub-
Committees), it would be inappropriate to give authorities a power of sanction which
could be abused for party political advantage. However, the fact that authorities must
define standards of conduct in their local Code, and must consider and investigate
breaches of Code, may give rise to a degree of frustration for complainants when a
member is found to have been in deliberate breach of the local Code, perhaps for
personal advantage and yet the authority has no ability to impose sanctions or to
prevent the member continuing to act in exactly the same manner.
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INDEPENDENT PERSONS

At the last moment, the Government amended the Act to require every principal
authority to appoint one or more Independent Persons.

Independent persons would be appointed by advertisement and application, and
there are strict rules preventing a person from being appointed if they are a friend or
relative to any member or officer of the authority, or of any Parish Council within the
authority’s area.

The functions of the Independent Person are as follows:

¢ They must be consulted before the authority takes a decision to investigate
any allegation. So it would appear reasonable to delegate this decision to the
Monitoring Officer after consulting the Independent Person;

¢ They may be consulted by a member of the authority against whom an
allegation has been made, as well as by a parish councillor in similar
circumstances. But, if they were consulted before the Monitoring Officer
consulted them on a decision whether to investigate, it may affect their
impartiality. If consulted by the member once the investigation had been
completed, that would make it hard for them to play any impartial or
moderating role on any decision as to whether the authority should take any
action on the breach. As co-opted members, the Independent Person cannot
exercise any decision-making functions.

¢ They may be consulted by the principal authority in circumstances where the
authority is not taking a decision whether to investigate the allegation. Logic
would suggest that the Independent Person might be able to make a useful
contribution as a moderator sitting alongside any Hearing Panel, but that
would not be practicable if their impartiality had been prejudiced by previously
being consulted by the member concerned.

The most significant input from the Independent Person now appears to be in the
original decision whether to investigate.

REGISTERS OF MEMBERS’ INTERESTS
The Register

The Monitoring Officer is required to establish a register of members’ interests
for each authority (i.e. also for parish councils within their area) and to define
what interests must be registered. The content of any such register must be
approved by full Council. It must contain “disclosable pecuniary interests”
(which will be defined in regulations), but the drafting also provides that an
authority’s Code must require registration of ‘interests other than pecuniary
interests’, for which no definition is provided. The lack of standard definition of
such interests, and the degree of local discretion creates scope for
considerable local variation, so that a councillor may be subject to very
different requirements in different capacities.

The Monitoring Officer is responsible for ensuring that each authority’s
register of interests is kept within the principal authority’s area (e.g. at the
principal authority’s offices). For parish councils, the district or unitary
authority’s Monitoring Officer must ensure that every parish council’s register
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is available for inspection within the principal authority’s, rather than the
parish council's area. Copies of both the District Council's Register of
Interests and those of every parish council must be published on the District
Council’'s website and, if the parish council has a website, the parish council
must ensure that its own register is accessible on that website.

Registration

Every elected or co-opted member is required to notify the Monitoring Officer
within 28 days of being elected or co-opted onto the authority of all current
“disclosable pecuniary interests”, and update the register within 28 days of
being re-elected or re-appointed. However, there does not appear to be an
express continuing duty to update the register due to a change of
circumstances. The Secretary of State will prescribe by regulation what
constitutes a “disclosable pecuniary interest”, but it will cover the interests of
the member, his/her spouse, civil partner or person with whom he/she lives as
if they were spouses or civil partners, in so far as the member is aware of
his/her partner’s interests.

Failure to register any such interest, to do so within 28 days of election or co-
option, or the provision of misleading information on registration without
reasonable excuse will be criminal offices, potentially carrying a Scale 5 fine
(£5000) and/or disqualification from being a councillor for up to five years.
However, as prosecution is only at the instance of the Director of Public
Prosecutions, it is unlikely that many prosecutions will result. In practice,
Monitoring Officers are likely to take the opportunity to remind members of
their obligations and only seek to involve the Police when a member fails to
respond even when reminded. Notably the provision under which a member
who fails to make such registration automatically ceases to be a member is
repealed and, once a member has made the initial registration, there is no
requirement to update such registrations for changes of circumstances, such
as the acquisition of development land, unless and until a relevant item of
business arises at a meeting which the member attends.

DISCLOSURES OF INTERESTS AT MEETINGS
Duty to Disclose Interests

The requirement for disclosure of interests at meetings applies to the same
range of “disclosable pecuniary interests” as the initial registration
requirement, and only if the member is aware of the interest. The precision of
drafting in the current Code is lost, requiring the disclosure of the interest,
rather than the existence and nature of the interest, although the provisions
on sensitive interests (below) imply that otherwise the member must disclose
both existence and nature. However, where the interest is already on the
authority’s register of interests, or is in the process of entry onto the register
having been notified to the Monitoring Officer, the member is under no
obligation to disclose the interest at the meeting. Where it is an unregistered
interest, the member is required both to disclose it at the meeting and to
register it within 28 days of the meeting at which relevant business is
considered.

Interestingly, the duty to disclose arises if the member attends the meeting,
as opposed to the present code requirement to disclose before the start of
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consideration of the matter in which the member has an interest. This would
appear to mean that the member cannot avoid the need to disclose merely by
withdrawing during that part of the meeting when the particular item of
business is considered. If he/she attends any part of the meeting and a
relevant item of business is to be considered, he/she must make disclosure.

Failure to disclose is made a criminal offence
Prohibition on participation

The concept of a personal interest, which requires disclosure but not
withdrawal, disappears. Instead, where the member has a disclosable
pecuniary interest in any item of business at a meeting, or which he/she
would deal with as a single executive member or ward councillor, if he/she
has a disclosable pecuniary interest he/she is simply barred from participating
in discussion or voting on the matter at the meeting, or (as a single member)
taking any steps in respect of the matter. The sole exception to this exclusion
arises as a result of a dispensation (below), so that the right of a councillor to
speak as a member of the public and then depart for the consideration of the
matter under para.12(2) appears to have been lost. However, there is bound
to be some interesting debate about what constitutes “discussion of the
matter”.

Participation in the discussion of the matter, or taking steps in respect of the
matter, in the face of these prohibitions is made a criminal offence.

Exclusion from the meeting

The requirement for the member to withdraw from the meeting room is not set
out on the face of the statute, but the statute provides that it may be dealt with
in the authority’s standing orders. This means that the sanction for a member
who fails to withdraw as required in standing orders would be the standard
provision enabling a meeting to vote to exclude a disruptive member.

Sensitive Interests

The provision introduced in the 2008 Code revision is re-enacted, enabling a
member to ask the Monitoring Officer to exclude from the public register any
details which, if disclosed, might lead to a threat of violence or intimidation to
the member or any person in the member's household, and allowing the
member merely to recite at the meeting that he /she has a disclosable
pecuniary interest, rather than giving details of that interest.

Dispensations

The previous provisions on dispensations, allowing members with a
prejudicial interest to get the consent of Standards Committee to participate
despite the that interest, did not always work effectively, e.g. the first ground
for a dispensation, that more than 50% of the members of the body were
conflicted out, did not work because members rarely knew how many
members would be conflicted out in sufficient time to allow for convening
Standards Committee.

Now the grounds on which a dispensation may be granted are extended, and
the power to grant a dispensation can be delegated, for example to the
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Monitoring Officer, enabling dispensations to be granted at relatively short
notice.

The original ground for granting a dispensation (above) remains, but now
restricted to a circumstance where the number of members unable to
participate would make the meeting inquorate. But now dispensations may
also be granted if:

¢ it would be in the interests of persons living in the authority’s area;

¢ without dispensation the representation of different political groups on
the Council would be so upset as to alter the likely outcome of any
vote;

¢ every member of the authority’s executive is otherwise precluded from
participating; or

¢ the authority considers that it is otherwise appropriate to grant a
dispensation.

TRANSITIONAL PROVISIONS

The Act makes provision for the Secretary of State to make transitional
provisions by statutory instrument, providing that matters under investigation
by the Standards Board be transferred to the local authority. It is to be hoped
that the completely unrealistic earlier proposals under which authorities would
have a period of two months to resolve all outstanding complaints, but with no
power of suspension and no appeal, will be re-considered.

RECOMMENDATION

The Committee are asked to note the contents of the report.

Contact Officer: Colin Meadowcroft

Head of Legal & Democratic Services and Monitoring Officer

Telephone — 01480 388021



